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enlarged in quantity and destroyed in quality without compensation 
or damages for the injury done." 

The decision is also open to criticism from an economic view- 
point. No enterprise or business is profitable to the community as 
a whole which is unable to pay its own way. If therefore a coal 
mine cannot produce more wealth than it destroys it should not be 
operated. If it does produce a surplus of wealth there is no reason 
for removing the burden of the value destroyed from the persons 
who receive direct benefits in the shape of profits and placing them 
upon an individual to whom any benefit accruing comes merely 
because he is a member of society. In fact, the Virginia case holds 
that the benefits resulting to the plaintiff from an increase in the 
value of the rest of his land due to the increase in population 
attracted by the mines may not be taken into account in assessing 
the damages, and in this it follows other cases. 16 

L. P. S. 



Trusts — Assignment of Choses in Action. — Where several 
assignees of portions of a legatee's interest under a will are com- 
peting for payment, that one will have priority whose assignment 
was first brought to the knowledge of the trustee, though the assign- 
ment was actually made later than that to another claimant, if he 
took in good faith and without knowledge of the earlier assign- 
ment. 1 

The question involved is whether the assignee who was first 
in point of time, but not in giving notice to the trustee, is by that 
fact, and that alone, to be made subsequent in payment to the 
assignee whose claim was first brought to the trustee's attention. 
The ground on which the decision in the present case is based is 
that the first assignee in point of time has been negligent in not 
notifying the trustee, and has thus made it easy for the assignor 
to commit fraud on an innocent third person by a subsequent assign- 
ment to him of the same interest. Consequently, the assignor, and 
not the later assignee, who has no knowledge of the prior trans- 
action, must stand the loss. 

There are two general views on this subject; one — that of the 
present case, which obtains in England, Pennsylvania, and some 
other states; and the other — that priority in time of assignment 
controls, and notice to the trustee is not necessary to protect the 
assignee's rights. The leading case adopting the first theory is that 
of Dearie v. Hall, 2 decided in England in 1828. Brown was entitled 
to an annuity, which he assigned by way of collateral security to 

"Francis v. Schoelkopf, 53 N. Y. 152 (1873); Marcy v. Fries, 18 Kan. 
353 (1877)- 

'Jenkinson v. New York Finance Co., 82 Atl. Rep. 36 (N. J. 1911). 

*3 Russ. 1. 
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Dearie ; but neither of them notified the trustee. Later Brown sold 
the same annuity to Hall, whose inquiries did not bring to light the 
existence of the prior encumbrance, for the trustee was ignorant 
of it. Thus Hall knew nothing of Dearie's claim; and the court 
decided that, under these circumstances, Hall was entitled to the 
fund, as he had been the first to notify the trustee. The basis of 
the decision is stated by the court as follows: "Where, personal 
property is assigned, delivery is necessary to complete the trans- 
action, not as between the vendor and the vendee, but as to third 
persons, in order that they may not be deceived by apparent pos- 
sessions and ownerships remaining in a person who, in fact, is 
not the owner. This doctrine is not confined to chattels in pos- 
session, but extends to choses in action, bonds, etc." The state- 
ment is elaborated by the following : "In cases like the present, 
the act of giving the trustee notice is, in a certain degree, taking 
possession of the fund; it is going as far towards equitable pos- 
session as it is possible to go; for, after notice given, the trustee 
of the fund becomes a trustee for the assignee who has given him 
notice." It has been suggested that it was not the possibility of 
fraud on innocent third persons which was thus made the founda- 
tion of the decisions, but rather a completion of possession and 
title, or a change in the trustee's relation, making him thenceforth 
hold for the assignee. Whether this uncertainty was warranted or 
not, the doubt was set at rest by the House of Lords in Ward v. 
Duncombe, 3 where it was stated that the underlying reason of the 
decision in the earlier case was the possibility of fraud, through 
the negligence of the first assignor in not notifying the trustee. Such 
has been the view ever since. 

The same doctrine was definitely established in Pennsylvania 
in the case of Phillips's Estate (No. 3),* where it was said that 
"business transactions constantly require the assignments of choses 
in action;" and such would be greatly hampered if this method of 
protecting the assignees were not adopted, — an analogy being drawn 
to the case of sales of personal property, in which the vendee is 
required to take possession for the protection of subsequent pur- 
chasers. A similar position has been taken by the Federal courts, 
including the Supreme Court, 6 and by several states, amongst which 
are California, 4 Pennsylvania, 7 New Jersey, 8 Vermont 9 and Con- 
necticut. 10 On the other hand there are a number of states where 

1 (1893) App. Cases, 369. 

4 205 Pa. 515 (1903). 

5 Methven et al. v. Staten Island Light, Heat and Power Co., 66 Fed. 1 13 
(1895); Spain v. Hamilton's Administrator, 1 Wall. 604 (1863). 

'Graham Paper Co. v. Pembroke, 124 Cal. 117 (1899). 

' Phillips's Estate, supra. 

"Jenkinson v. New York Finance Co., supra. 

'Ward & Co. v. Morrison and Trustee, 25 Vt. 593 (1853). 

"Vanbuskirk v. Hartford Fire Ins. Co., 14 Conn. 141 (1841). 
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it is held that priority in the time of assignment gives priority in 
right, and the first assignee need not notify the trustee in order to 
protect himself. Among these may be mentioned New York," 
Massachusetts 12 and Illinois. 13 The general view of these courts 
is that the subsequent assignee gets only what the assignor had 
to assign. 

The doctrine of the case under discussion seems to be sup- 
ported by the better reasoning. There is no effective way of pre- 
venting fraud under the other theory, and it can hardly be said 
to be an onerous duty to impose on the first assignee to require him 
to notify the trustee. This is certainly much better than to attempt 
to correct the evil by extending the recording system to include 
such cases. In the great majority of instances, it would be the 
natural thing for any assignee to inquire of the trustee as to the 
assignor's interest, and subsequently notify the trustee of the change 
in ownership. If notice is given the trustee, then a later assignee 
must take the risk, if he chooses not to investigate the assignor's 
title. A rule that rewards the careful and diligent, and at the 
same time largely eliminates opportunity to defraud, certainly has 
a presumption in its favor, and should receive careful consideration 
before being discarded. L.C. A. 



Trusts — Resulting Trusts — Constructive Trusts. — In a 
controversy over the title of certain real estate, a husband, who made 
a voluntary conveyance to his wife through an intermediary, sought 
a decree for reconveyance, insisting that a trust arose in his favor 
by operation of law either as (i) a resulting trust, there being no 
consideration for the deed, or as (2) a constructive trust through 
failure to perform an oral promise to reconvey. The court denied 
the decree, holding ( 1 ) a resulting trust cannot arise in favor of a 
grantor in the absence of fraud, under a deed of conveyance ex- 
pressing a money consideration with declaration to use of the grantee, 
and (2) that the evidence failed to establish the promise to re- 
convey, and even had it been established, the mere failure to perform 
it if originally made in good faith, is not fraud. 1 

In the first proposition the court was undoubtedly correct under 
the modern rule. Probably the best short statement of the old rule 
and the reasons for it and for the adoption of the modern rule is 
to be found in Perry — "Trusts and Trustees." "It was formerly 
said that if a man conveyed his estate to a stranger without consid- 
eration, or for a mere nominal one, a trust resulted to the owner on 

u Fortunato v. Patten, 147 N. Y. 277 (1895); approved in Niles v. 
Mathusa, 162 N. Y. 546 (1900). 

"Putnam v. Story, 132 Mass. 205 (1882). 
"Hawk v. Ament, 28 111. App. 390 (1888). 
"Dawn v. Dawn, 82 Atl. Rep. 322 (N. J. 1912). 



